Contracts Circular N° 29/2004

Department of Contracts
Notre Dame Ravelin
Floriana

26th January 2004
To Heads of Department
and Parastatal Entities

Re: Public Contracts Regulations 2003

On the 10 October 2003, by virtue of Legal Noti@/2003, Government published
the new Public Contracts Regulations, 2003 whickehzeen drawn up in line with all
relevant Public Procurement Directives of the EeaspUnion. Your attention is now
drawn to Legal Notice 388/2003 entitled “CommencemBblotice of the Public
Contracts Regulations, 2003” which states as fatew

“In virtue of regulation 1 of the Public Contracts Regulations, 2003, the Minister of
Finance and Economic Affairs has appointed the 1% January, 2004 as the date on
which the provisions of the said regulations shall come into force with regard to all
matters specified therein other than those falling under sub-regulation (2) of
regulation 18 of the Public Service (Procurement) Regulations, 1996.”

The above should be read and construed in accardaitl the provisions of Legal
Notice 387/2003 and it is, therefore, highly imaoitt that all procurement managers
should obtain, without any further delay, copied.efal Notices 299, 387 and 388 all
of 2003. The provisions contained therein haveetdutly adhered to by all the entities
listed in Schedules 1, 2 and 3 of the new Regulatio

The Department of Contracts will soon be organiziragning sessions on the new
Regulations for all Procurement Officers in thesatéd entities. In addition a Manual
of Procedure is being drawn up with the assistaftee Management Efficiency Unit
of the Office of the Prime Minister.

While collective and individual study of the new dréations is strongly
recommended, your attention is drawn to some inapbrtlevelopments which these
regulations have brought into effect with regardhe right of aggrieved bidders to
submit complaints, namely:

1. The right of any tenderer to submit a complaintthe General Contracts
Committee in the case of all tenders with a comtvatue estimated to cost
between Lm5,000 and Lm20,000 and which are issyeldobal Councils and
all Authorities listed in Schedule 2 of the Regiaas; and

2. All tenders issued by authorities listed in Schediulof the new Regulations
and whose value exceeds Lm20,000 shall be sulgjegigeal procedures which
will be heard by the Public Contracts Appeals Boardccordance with parts
XlII'and XIII of the Regulations.
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In both instances the contracting authorities imedl (Government Departments,
Corporations and any Public Undertaking listed ch&lules 1, 2 or 3 as the case may
be) are obliged by the new Regulations to includdaaise in the tender document
informing tenderers that the award of that particuontract is subject to the right of
recourse. The tender document should also includmpy of Regulation 20 or
Regulation 30, as applicable.

While it is understood that in the early implemdiota stage of the new Regulations
some problems may be encountered, it is hopedthleaplanned training sessions as
well as the Manual of Procedure and the advice wimay be given by officials in the
Department of Contracts will help to ensure that ttansition to the new regulatory
regime will be as smooth as possible.

Your kind co-operation would be appreciated.

J V Spiteri
Director General (Contracts)

enclosed Regulation 20 and Regulation 30
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Right of recourse.

20. (1) Where the estimated value of the public conteaateeds
Lm5000 but not Lm20,000 and is issued by a Localr@d or by an
Authority listed in Schedule 2, any interested utaleng shall have a
right to make a complaint to the General Contrag@tsnmittee in
accordance with the procedure laid down in thegelagions.

(2) The Contracting Authority shall be obligeddsue a notice
and affix an advertisement, in a prominent placet@atpremises,
indicating the awarded public contract, the finahaspect of the
award and the name of the successful tenderer.

(3) Any interested undertaking who may be agguelg the
award shall, within three working days from the jxdiion of the
notice, file a letter of objection, together witldeposit of Lm100, with
the Contracting Authority, clearly setting forthetlreason for his
complaint.

(4) After the expiry of the period allowed for teebmission of
a complaint the Contracting Authority shall delivivre letter of
complaint, the deposit receipt and all documeniing to the public
contract in question to the Director of Contracts.

(5) The Director of Contracts shall refer the casethe
General Contracts Committee which shall examinentagter in a fair
and equitable manner and determine the complainaghpolding or
rejecting it.

(6) In its deliberation the Committee shall have authority to
obtain in any manner it deems appropriate, anyratifermation not
already provided by the Contracting Authority. Taeneral Contracts
Committee’s decision shall be final and binding the Contracting
Authority and the interested undertaking who shatlbe afforded any
further recourse.

(7) Tender documents issued in terms of this pdrtthe
regulations shall include a clause informing teedethat the award of
the contract is subject to the right of recoursem@wided for in this
regulation, a copy of which should be reproducethexdocuments.

(8) The Minister shall have the authority to ordsr legal
notice, that recourse as provided in this regutabe made available
also by Authorities listed in Schedule 3 and tospribe the procedure
by which such recourse is to be granted.



Appeals Board.

30. (1) There shall be established a public contractseafs Board
to be known as the Appeals Board which shall beletgd in terms of
Part XIV of these Regulations.

(2) It shall be the function of the Board to head aletermine
complaints submitted by any person having or haviad an interest
in obtaining a particular public supply, public\@ee or public works
contract and who has been or risks being harmedarbyalleged
infringement by those Authorities listed in Schedul to these
regulations and whose value exceeds Lm20,000, ¢gordance with
the procedures laid down in Parts XII and Xlll bése regulations.

(3) Every Contracting Authority listed in Scheduleshall
indicate in its tender documents that the awardhef contract is
subject to the appeals procedure as set forthesetinegulations. The
document shall include a copy of Parts Xl or X#§ the case may be,
of these Regulations for the guidance of tenderers.



